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ABSTRACT 

From time immemorial, workers have engaged in prankish activities on the 
job and some have been injured. Whatever these activities are called— 
goosing, skylarking, or sportive acts—it is clear from case decisions that 
workers* compensation is not a fruitful avenue for a favorable resolution of 
these claims. In some recent cases, common law causes of action for money 
damages have provided remedies for injured workers. 

As long as workp laces have existed, there have been oppor tuni t ies for mis 
ch ievous behav io r a m o n g employees . In mos t cases , employees w h o are injured 
as a result of workp lace pranks have turned to s ta tes ' W o r k e r s ' Compensa t i on 
Acts for r e c o m p e n s e for injury, but with little success . 

Wi th in the past few years , however , there have been at least three cases in 
which employees , injured by sport ive behavior in the workp lace , have recovered 
for their injuries through c o m m o n law litigation using such theories as assault , 
bat tery, and infliction of emot iona l distress , thus providing an oppor tuni ty for 
compensa to ry as wel l as puni t ive damages . It is a trend about wh ich employe r s 
should be concerned . 

COMMON LAW CAUSES OF ACTION AGAINST THE EMPLOYER 

In 1995, the Virginia S u p r e m e Cour t decided Richmond Newspaper Inc. v. 
Hazelwood, wh ich dealt with the issue of whe ther "goos ing" was compensab le as 
a W o r k e r s ' Compensa t ion c la im [1]. 
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T o " g o o s e " m e a n s to poke or dig a person in some sensi t ive spot, or to p o k e 
(a person) be tween the but tocks wi th an upward thrust of the finger or hand from 
the rear [2] . 

T h e facts of the case were that Haze lwood , a j o u r n e y m a n pressman , sought 
both compensa to ry and puni t ive d a m a g e s from his employer , R i c h m o n d 
Newspape r s , Inc. , c la iming he was the vict im of several incidents of assaults 
and bat ter ies commit ted by Mabe , his supervisor, the assistant night foreman, 
w h o was not named as a defendant . Haze lwood mainta ined that the news
paper was negl igent in hiring and retaining such an unfit person in the workp lace 
[ 1 , at 57 ] . 

Haze lwood testified that, on five different occas ions on the j o b , M a b e grabbed 
h i m in the but tocks or in the genital area, and that on Sep tember 1 4 , 1 9 9 0 , M a b e ' s 
finger penetra ted H a z e l w o o d ' s body [ 1 , at 5 7 ] . The latter testified that, as a result 
of this incident, he was "embarrassed and humil ia ted, his hai r was s tanding u p 
and his ches t felt pr ickly and his knees were rubbery" [1 , at 5 7 ] . 

Haze lwood c la imed he suffered a similar reaction on other occas ions when 
M a b e goosed h im and that, whi le these incidents caused h im no physical injury, 
they did cause emot ional distress by reviving memor ies of a ch i ldhood sexual 
assault. As a result, Haze lwood claimed he suffered depression and post- t raumatic 
stress disorder (PTSD) , for which he sought psychological t rea tment [ 1 , at 5 7 ] . 

S ince M a b e admit ted his role in the goosing incident, the trial court instructed 
the ju ry that, whi le act ing as an employee of R ichmond Newspape r s within the 
scope of his employment , M a b e had commit ted a battery upon Haze lwood . 

The ju ry returned a verdict in favor of Haze lwood for $40 ,000 in compensa to ry 
and $100 ,000 in puni t ive damages [1 , at 5 7 ] . 

R i c h m o n d Newspapers moved to set as ide the verdict, a rguing that W o r k e r s ' 
Compensa t ion was H a z e l w o o d ' s exclus ive remedy and that Haze lwood suffered 
n o accidental injury. The trial court denied the mot ion whi le ho ld ing that 
H a z e l w o o d ' s injury arose out of and in the course of his employmen t . T h e court 
found Haze lwood did not suffer his injuries by accident within the mean ing of the 
W o r k e r s ' Compensa t ion Act and thus, his c la im was not barred by the exclus ive 
provis ions of the law [1 , at 58 ] . 

The W o r k e r s ' Compensa t ion law states that an injury is covered by the act if 
it is the result of an accident that arose out of and in the course of employmen t . 
The Virginia Supreme Cour t concluded that the injury was the result of an 
accident [ 1 , at 5 8 ] , but also bel ieved that the key quest ion was whether the injury 
arose out of the employmen t . 

R i c h m o n d Newspape r argued that the actual risk test should be applied: 

if an injury can be seen to have followed as a natural incident of the workplace 
and to have been contemplated by a reasonable person familiar with the whole 
situation as a result of the exposure occasioned by the nature of employment 
and then it occurs "out of employment" [3]. 
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T h e "actual risk" test excludes any injury that cannot fairly be t raced to the 
e m p l o y m e n t or that c o m e s from a hazard to which workers wou ld have been 
exposed apart f rom the workp lace . 

U n d e r this test, the danger that caused the injury must be pecul iar to the work 
or incidental to the character of the bus iness and not independent of the relat ion
sh ip of mas te r and servant [ 1 , at 5 8 ] . 

T h e court noted that whi le the incident need not have been foreseen or 
expected . . . . "i t mus t appear that the incident had its or igin in a risk connec ted 
wi th the e m p l o y m e n t and to have f lowed from it as a rat ional c o n s e q u e n c e " [4] . 

T o establish that the goos ing was an actual risk of Hazel w o o d ' s emp loymen t , 
R i c h m o n d Newspape r s offered ev idence to show that goos ing was prevalent 
in the press room, that it had existed there for more than forty years and that 
the pract ice existed in newspaper p ress rooms throughout the country . T w e l v e 
p ressmen , in addi t ion to M a b e , testified about the r isk of being goosed in the 
R i c h m o n d press room [1 , at 58 ] . T h e newspape r c la imed that the goos ing was an 
act ivi ty engaged in by the pressmen to break the tension of the j o b . 

A s the ev idence showed that the activity was limited to the press room, Rich
m o n d N e w s p a p e r s mainta ined that the activity was pecul iar to the work . T h e 
newspape r bel ieved that the trial court was correct in holding that if the risk to 
H a z e l w o o d of being goosed in the p ress room was an actual risk of the j o b then 
the injury arose out of his emp loymen t [1 , at 5 8 ] . 

T h e Virginia Supreme Cour t bel ieved that R ichmond N e w s p a p e r s failed to 
address the issue that, if an assault is personal and not directed against h im as an 
e m p l o y e e or because of his employment , the injury does not ar ise out of the 
e m p l o y m e n t [ 1 , at 5 8 ] . 

T h e court bel ieved that M a b e goosed fellow workers because he cons idered 
them his friends, and that friendship seemed to have been the mot iva t ion for the 
activity. B rown , an assistant manage r in the press room, testified he had engaged 
in goos ing before he jo ined managemen t and he did not k n o w " a n y b o d y that had 
goosed anybody that he d idn ' t consider a fr iend" [1 , at 5 9 ] . W h e n asked the 
purpose of p ress room goosing , M a b e stated, "Eve rybody thought it was a big 
j o k e then. It was like a big locker room, a bunch of guys work ing toge ther" [ 1 , at 
5 9 ] . W h e n asked why he goosed Haze lwood in the Sep tember 1990 incident , 
M a b e replied that he had considered Haze lwood a friend back then. "I d idn ' t have 
any p rob lem with him. He got a long. He joked . He kidded around wi th eve rybody 
e l s e " [ 1 , at 5 9 ] . 

M a b e also testified that he goosed pressmen other than Haze lwood , stat ing that 
"it was m o r e or less play down there. I was passing idle t ime with a bunch of m e n 
work ing toge ther" [ 1 , at 59 ] . 

Contrary tes t imony was heard from Howel l Taylor Bear III, w h o had worked in 
the p ress room for six years . He stated that no one had ever a t tempted to goose 
h im. W h e n asked whether the work of a p ressman had anyth ing to do with or it 
benefi ted the work of a pressman, he responded in the negat ive . 
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T h e court concluded the undisputed ev idence clearly showed goos ing in the 
p re s s room was of such a personal nature that it was not directed against rec ipients 
as employees or in furtherance of the e m p l o y e r ' s bus iness and that H a z e l w o o d ' s 
injury did not arise out of his employment . T h e cour t upheld the j u d g m e n t against 
R i c h m o n d Newspape r s [ 1 , at 59 ] , d ismiss ing the a rgumen t that goos ing was 
engaged in as a m e a n s of breaking job-re la ted tension and thus in furtherance of 
the e m p l o y e r ' s bus iness [ 1 , at fn. 3 ] . 

COMMON LAW CAUSE OF ACTION AGAINST 
A CO-WORKER 

Goos ing in the workplace was also at issue in Villa v. Derouen [5] . Villa, an 
e m p l o y e e of M . A. Patout and Sons , was working with a welding torch whi le 
his co -employee Derouen was standing to his left using a cutt ing torch. W h e n 
Derouen turned toward Villa, he discharged his torch [5 , at 715 ] . 

Unde r cross-examinat ion Derouen admit ted he placed his torch be tween 
Vi l l a ' s legs and intentionally sprayed h im with oxygen, caus ing burns to Vi l l a ' s 
groin area. 

Ano the r employee , Mitchel l , testified that shortly before the accident , he saw 
Derouen take the torch and b low pressur ized oxygen behind Vi l l a ' s lowered face 
shield as he was weld ing . Mitchel l also testified that Vil la had told Derouen to 
s top fooling around only m o m e n t s before the incident occurred. D u e to the 
weld ing noise , Vil la could not have heard D e r o u e n ' s torch [5, at 715] . 

The issues to be dec ided in the case were threefold: whe ther Derouen com
mit ted a battery against Villa, whe ther he suffered offensive contact as a result of 
the intent ional act that caused the offensive contact , and whether Derouen desired 
to cause the consequence that fol lowed [5, at 715] . 

T h e court noted the distinction be tween an intentional act that causes an inten
t ional injury and one that causes unintent ional injury. To const i tute a bat tery, 
De rouen needed only to intend that the oxygen sprayed toward Villa wou ld c o m e 
into contact with him or know that such contact was likely to occur [5 , at 717 ] . 

T h e court found the ju ry had been the victim of a mis leading instruction, 
because D e r o u e n ' s l awyer told the ju ry that in order to find Derouen liable, it 
mus t find that he intended to hurt Villa or to burn h im. 

The court bel ieved that no reasonable ju ror could have found that Derouen 
did not intend the act of direct ing compressed oxygen in the direct ion of 
Vi l l a ' s groin. 

Declar ing this was no accidental release of pressurized oxygen or gas in Vi l l a ' s 
direct ion, because it was undisputed that Derouen had a imed his weld ing torch 
and sprayed the contents that ignited at Vi l l a ' s groin or on the ground be tween his 
legs , the court found the jury erred in finding that a battery had not occurred [5, at 
718 ] . A reasonable ju ro r s imply could not have found that Derouen did not intend 
for the air from his weld ing torch to c o m e in contact with Vi l l a ' s groin and could 
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not have found that Derouen , in point ing his torch at Vil la and re leas ing p res 
sur ized oxygen in the area of his groin, was not aware or substantial ly certain that 
o x y g e n would c o m e into contac t with h im [5, at 718 ] . 

A l though Vi l l a ' s second-degree burns healed comple te ly wi th some dep igmen
tat ion but n o loss of function, he compla ined of be ing nervous and depressed . A 
psychiatr is t testified that Vil la "wou ld need several years of rehabil i ta t ion, coun
sel ing or re t ra ining to bui ld his self-esteem and self-respect and recover his loss 
of trust in p e o p l e " [5 , at 7 1 9 ] . T h e court , therefore, upheld the j u r y ' s award of 
over $114 ,000 in special and $60 ,000 in genera l d a m a g e s . T h e court further noted 
that Vil la was not l imited to a W o r k e r s ' Compensa t ion r emedy because his 
c o e m p l o y e e had commi t t ed an intentional tort [5, at 7 1 4 ] . 

COMMON LAW CLAIM AGAINST THE 
PERPETRATOR'S EMPLOYER 

It is more c o m m o n for an injured employee to try to sue the employe r for 
d a m a g e s arising out of horseplay commi t t ed on the j o b , bu t such an action will 
not necessar i ly succeed. Such was the case in Prairie Livestock Co., Inc. v. H. T. 
Chandler [6] . Chand le r was injured in a freak accident when a buye r for a 
l ives tock c o m p a n y fell on h im. A buyer n a m e d Davis entered the s tands at a 
cat t le auct ion where two other buyers , n a m e d Crenshaw and Mitchel l , were 
a l ready seated. W h e n Davis playfully sat d o w n on C r e n s h a w ' s lap for a minu te 
as h e searched for an empty seat, wi thout warn ing , Mitchel l goosed C r e n s h a w 
from behind. C renshaw reacted by suddenly j u m p i n g up and hur l ing Dav i s d o w n 
the aisle. Dur ing his fall, D a v i s ' body struck Chandler , w h o was sit t ing on the 
aisle s teps. A s a result of this freak accident , the j u ry awarded Chand le r $10 ,000 
[6, at 909 ] . 

T h e cour t found that Mi tche l l ' s sudden goos ing of Crenshaw could not 
reasonably have been foreseen or ant icipated by Dav is and was an independent , 
in tervening, and effective p rox imate cause of Chand le r ' s injury. Therefore , if 
D a v i s ' act ion in sitting momentar i ly on C r e n s h a w ' s lap was negl igent , it was 
only a r emote cause of Chand le r ' s injury and was superseded and insulated by 
Mi t che l l ' s in tervening act [6, at 909 ] . 

T h e court noted Pra i r ie ' s liability rested on a theory of agency or respondeat 
superior, that Dav i s was act ing within the scope of his e m p l o y m e n t or in 
fur therance of Pra i r i e ' s bus iness . 

This was not the case because D a v i s ' ent ire contr ibut ion to the b izarre events 
that resul ted in C h a n d l e r ' s injury was restr icted to his j ok ing request to Crenshaw 
to give up his seat and in playfully sitting d o w n on C r e n s h a w ' s lap. 

S ince Mi tche l l ' s goos ing of Crenshaw was exclusively his idea and not asso
ciated wi th Dav i s or Prair ie, the court held that Prair ie could not be held l iable 
u n d e r a theory of agency or respondeat superior [6, at 911 ] . 
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CLAIMS FOR WORKERS' COMPENSATION: 
BENEFITS DENIED 

W h i l e the above cases involved c o m m o n law actions for money d a m a g e s 
against employers or coworkers , there have been cases in which vic t ims of 
horseplay on the j o b have sought W o r k e r s ' Compensa t ion benefi ts . T h e issue to 
b e dec ided in the cases discussed be low is whe the r injuries incurred as a result of 
horseplay are compensab le . 

Cases of typical of this genre inc lude Insurance Company of America v. 
Hogsett where W o r k e r s ' Compensa t ion benefits were awarded to Hogset t , an 
e m p l o y e e of the Pepsi Cola Bott l ing C o m p a n y [7]. In his peti t ion for W o r k e r s ' 
Compensa t ion benefits , he c la imed that, whi le pursu ing his duties as an operator 
of a forklift, he was struck in the j a w by a Pepsi Cola bot t le , suffering severe and 
d isabl ing injuries. Hogset t had a habi t of punch ing Hill , his supervisor , in the r ibs, 
caus ing Hil l to react with a reflex action. Hogset t did it for the purpose of 
wa tch ing Hill react. Hill warned Hogset t not to do that, especial ly if " I have got 
someth ing in m y hand" [7, at 731] , 

After such a warning , Hogset t approached Hill , goosed him, and caused him to 
lose control of a soft dr ink bott le in his hand. T h e bott le struck Hogset t in the 
mouth , breaking four teeth, a p rob lem that was later corrected and did not result 
in any loss of t ime from work [7, at 731] . 

T h e chance l lo r ' s decree granted Hogset t $1 ,311.00 for medical expenses after 
finding his injury was one that arose out of an in the course of his e m p l o y m e n t 
and that it did not amoun t to willful misconduct [7]. 

T h e appel late court d isagreed with that conclusion, ci t ing a Tennessee law: 

No compensation shall be allowed for an injury or death due to an employee's 
willful misconduct or intentional self-inflicted injury, or due to intoxication, 
or willful failure or refusal to use a safety appliance or perform a duty required 
by law. 

If the employer defends on the ground that the injury arose in any or all of the 
above stated ways, the burden of proof shall be on the employer to establish 
such defenses [8]. 

T h e cour t held that Hogse t t ' s conduct in poking Hill in the ribs was willful 
misconduct . It be l ieved an emp loye r is enti t led to protect ion from liability w h e n 
an employee willfully refuses to observe reasonable rules and obey orders for
b idding dangerous pract ices . 

The court held benefits should be denied because Pepsi Cola had proved the 
e lements of willful misconduct : intention to do the act, purposeful violation of 
orders , an e lement of pervers iveness [7, at 733] and that the accident and injury 
did not arise out of the emp loymen t because there was no causal connec t ion 
be tween the work required to be done and the result [7, at 733] . 
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Benefi ts w e r e a lso denied in Lincoln v. Whirlpool Corp., w h e r e Lincoln , a 
punch press opera tor at the Whir lpool Corp. , was shot and killed as he wai ted 
for a factory whis t le to b low [9] . As Lincoln and approximate ly fifty to sixty 
employees ga thered around the fence, a four teen-year-old boy n a m e d W h i t e -
house began to p inch and goose Lincoln through the fence, cal l ing h im obscene 
n a m e s . A wi tness testified to the verbal exchange , saying, " they were bo th cut t ing 
u p " [9, at 597 ] . 

Whi t ehouse , w h o was 5 Ί " and we ighed 125 pounds , j ok ing ly asked the guard , 
" C a n I wh ip his ?" W h e n the guard un locked the gate , W h i t e h o u s e pushed 
it open and k icked Lincoln on the leg. Lincoln , a twenty-seven year old w h o was 
5 ' 8 " and 175 pounds , playfully s truck Whi t ehouse on the leg wi th his bel t [10] . 

W h i t e h o u s e ' s m o o d changed and he pointed his finger at Lincoln and said, 
"Just wait , I ' l l b e right back. I ' l l fix you ." Return ing several minu tes later wi th 
gun in hand, he prompt ly shot Lincoln, w h o died before reaching the hospital 
[9, at 598 ] . 

T h e Indiana Industrial Board decl ined to give L in co l n ' s w i d o w W o r k e r s ' C o m 
pensa t ion because it stated, "At the t ime of his death, the deceden t was not 
per forming his j o b . " T h e court noted the incident had occurred when Linco ln was 
wai t ing for his lunch period, he had engaged in horseplay wi th a person w h o was 
not an employee , and he was involved in no activity of benefit to his emp loye r 
[9, at 598 ] . 

T h e cour t found L inco ln ' s w idow had the burden to prove that L i n co l n ' s fatal 
injury "arose out of and in the course of his emp loymen t with Whi r lpoo l Corpora 
t ion ." Further , it stated that the terms "ar is ing out of . . . and "in the course o f 
e m p l o y m e n t are not synonymous but are conjunct ive te rms. The term "ar is ing out 
o f refers to the origin and cause of the accident whi le " in the course o f refers to 
the t ime, p lace , and c i rcumstances under which the accident occurred [9, at 599] . 

T h e cour t also noted that Ind iana ' s courts have held the quest ion of "whe the r or 
not the injury ar ises out of emp loymen t does not depend on what the e m p l o y e e is 
doing at the t ime " the acc ident" occurs , but whe ther the "acc iden t" was due to a 
hazard to which the employee would not have been exposed had he not been 
performing the dut ies or incidental tasks of his e m p l o y m e n t " [11] . 

T h e cour t then addressed the key quest ion that has p lagued cour ts s ince 
W o r k e r s ' Compensa t ion plans were establ ished: whe ther a person act ively 
engaged in horseplay is barred from compensa t ion because such an injury does 
not "ar ise out of his e m p l o y m e n t " [9, at 600] . 

T h e Lincoln court noted that courts first recognized the "ho r sep lay" doctr ine in 
the case of In Re Loper [12] , which stated: 

The books contain many cases involving injuries to workmen caused or 
occasioned by some sportive act of a fellow workman done by him inde
pendent of any duty on his employment and characterized by the courts and 
law writers as "practical joking, skylarking or horseplay." 
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With practical uniformity the courts hold both under the English Act and also 
under the various American statutes that an injury so suffered does not arise 
out of the employment within the meaning of the governing statute and 
consequently that its compensatory provisions are not thereby invoked [13]. 

Historical ly, the courts have denied compensa t ion because the " spor t ive" act 
that results in the injury does not const i tute part of the enterpr ise conduc ted by the 
employer . But the courts have also recognized two except ions to the horseplay 
doctr ine . T h e first occurs w h e n the employer , knowing of the activity, permi ts 
such pract ices to con t inue when it is within the e m p l o y e r ' s p o w e r to prevent it. 
Fai l ing to stop the horseplay makes it an e lement of the condi t ions unde r which 
the e m p l o y e e is required to work [12, at 5 7 1 , 5 7 3 ; 324 , 325] . 

T h e second except ion occurs when the instrumental i ty used in the sport ive act 
is incidental to the work env i ronment and the injured e m p l o y e e is an innocent 
v ic t im of the horseplay [14] . The re are cases that al low compensa t ion where the 
employe r has acquiesced in the horseplay [15, 16] and cases w h e n horseplay is 
expec ted to occur because of the type of activity the employee is engaged in, l ike 
the "a i rhose goose . " 

Horsep lay can take a variety of forms. In Neal v. Boeing Airplane Co., et al. 
[17] , N e a l ' s dut ies were to keep product ion moving through his depar tment . 
W h e n there was a lull, he and other employees would wage r as to which 
employee could engage in the pas t ime of trying to lift and raise large rolls of 
waxed paper above their heads [17], 

Nea l was injured when , in a t tempting to lift one such heavy roll of paper , it 
s l ipped and fell against his neck [17] . 

In his quest for W o r k e r s ' Compensa t ion benefits, Neal did not contend that this 
horseplay had been a matter of c o m m o n pract ice about which the emp loye r had 
k n o w l e d g e or had in any way condoned because an assistant foreman in charge of 
that depar tment testified that, on the day Neal was injured, the foreman had told 
two or three employees the rolls of paper were too heavy to lift and that they were 
to leave them alone [17, at 645] . 

Neal advanced the novel a rgument that there was a " m o d e r n t rend" in 
W o r k e r s ' Compensa t ion law that the stresses and strains result ing from the close 
associat ion of employees unde r condi t ions c o m m o n to modern industry inevit
ably leads to pranks , sport ive acts, or horseplay a m o n g them and that injuries 
result ing from part icipation in such acts should be regarded as one of the perils of 
emp loymen t the Compensa t ion Act was intended to cover [17, at 645] . 

T h e court rejected this a rgument , declar ing the decision to adopt N e a l ' s 
view should be left to the legislature. The court further noted that compen
sation has been denied even where the injured employee was not a part ici
pant unless it was shown that the horseplay or dangerous pract ice on the 
e m p l o y e e s ' part had been a cus tomary pract ice k n o w n to, and acquiesced in, by 
the employe r [18] . 
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CLAIMS FOR WORKERS' COMPENSATION: 
BENEFITS GRANTED 

T h e type of case in which an employee injured as a result of horseplay has been 
awarded W o r k e r s ' Compensa t ion benefits is exemplif ied by McCoy v. Easley 
Cotton Mills [19] . 

M c C o y was employed at Woods ide Mi l l s ' Eas ley plant. Whi le smoking out
s ide the mil l dur ing a break, he was unintent ional ly struck in the eye wi th a 
copper tube by a fellow employee . As a result he lost the sight of the eye , wh ich 
was later r emoved and replaced by an artificial one [19, at 773 ] . 

T h e hear ing commiss ioner denied M c C o y ' s c la im for compensa t ion on the 
g rounds that the accident did not arise out of or in the course of his emp loymen t . 
T h e full commiss ion reversed, award ing M c C o y for the loss of the eye and facial 
d isf igurement . W h e n the circuit court affirmed the full c o m m i s s i o n ' s award , the 
mi l l appealed [19, at 773 ] . 

T h e Supreme Cour t pointed out that, a l though M c C o y and o ther employees 
were outs ide the plant smoking , the injury did occur dur ing a paid work interval 
permi t ted by the employe r [19] . A m o n g the employees taking t ime out to s m o k e 
were M c C o y and Roy Holder . It was general ly known that Holder was " g o o s e y " 
o r t icklish. As M c C o y c a m e out of the plant he passed Holder , and goosed or 
punched h im. Later they began a discuss ion about some coppe r piping on the 
p remises . M c C o y then walked away from Holder and was s tanding wi th his back 
to h im. Holder was holding in his hand a p iece of coppe r p ipe 10 -12" long. 
S o m e o n e said, "Look ou t !" Upon hear ing the words , " L o o k out ," M c C o y turned 
quickly and his face struck the piece of copper pipe in H o l d e r ' s hand [19, at 7 7 3 ] . 

At the t ime of the injury, the men were not engaged in horseplay. T h e coppe r 
tubing was being used to air condi t ion the plant and had been left in a box jus t 
outs ide the door of the mill by a construct ion company [19, at 773 ] . 

T h e Cour t conc luded the accident had occurred in the course of M c C o y ' s 
e m p l o y m e n t . Whi l e smoking was not an obl igatory duty of his emp loymen t , it 
was a permi t ted part. T h e Court conc luded there was no break in M c C o y ' s 
e m p l o y m e n t even though h e had temporar i ly left his j o b [19, at 774 ] . 

Whi l e the Cour t conceded M c C o y had engaged in horseplay wi th Holden as 
they exi ted the mill , it found abundant tes t imony that M c C o y was not so engaged 
at the t ime of the injury and for at least five minutes pr ior to the incident . T h u s 
the Cour t conc luded M c C o y was entit led to W o r k e r s ' Compensa t ion benefits 
[19, at 774 ] . 

H o w can a court decide that goos ing is a c o m m o n workp lace pract ice? 
McKenzie v. Brixite Manufacturing Company dealt with this issue [20] . 
M c K e n z i e was employed by Brixi te as a granite mixer . As he was pass ing 
Johnson , a fellow e m p l o y e e w h o was scraping hot asphal t f rom a bucket , 
M c K e n z i e touched h im on the shoulder . Johnson immedia te ly turned and struck 
M c K e n z i e on the right forearm, burn ing h im with a hot scraper [20, at 277 ] . 
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Johnson c la imed M c K e n z i e goosed h im in the but tock area near the anus . 
M c K e n z i e confessed to another employee that he had indeed done so [20, at 277 ] . 

T h e court was satisfied from the tes t imony that goos ing was a c o m m o n pract ice 
in var ious parts of the plant and that many employees occasional ly part ic ipated in 
it. T h e cour t was also convinced that m a n a g e m e n t was aware of the pract ice but 
took no steps to stop it [20, at 279] . 

T h e court cited the relevant statute: 

An accident to an employee causing his injury or death suffered while 
engaged in his employment but resulting from horseplay or skylarking on the 
part of a fellow employee not instigated or taken part in by an employee who 
suffers the accident, shall be construed to have arisen out of and shall be 
compensable under the A c t . . . [21]. 

Brixi te argued that the legislation intended to bar instigators or par t ic ipants in 
skylarking from the benefits of W o r k e r s ' Compensa t ion in all cases . But the 
S u p r e m e Cour t disagreed, saying, " the plain word ing of the statute emphas izes 
the intent to rectify the injustice of wi thholding compensa t ion from innocent 
v ic t ims of sport ive acts whether or not such an act was part of a c o m m o n pract ice 
of which the employee knew or should have k n o w n " [20, at 280] . 

The court noted M c K e n z i e ' s act was complete ly unconnected with his duties 
and was entirely " the product of his o w n capr ice" [20, at 281] because his 
touching of Johnson had nothing to do with his employment . 

M c K e n z i e argued the prevalence of this part icular sport ive act a m o n g the 
employees occurred with Br ix i te ' s knowledge , thus mak ing it an incident of 
e m p l o y m e n t for which the company was responsible . The court conceded there 
had been a reported N e w Jersey case in which a part icipant or inst igator of 
skylarking has been a l lowed a recovery. It noted the court had endorsed the 
concept that a recovery may be based on the fact that skylarking was a c o m m o n 
pract ice conducted "wi th the knowledge and acquiescence of the emp loye r " 
[20, at 282] . 

T h e cour t found however , that M c K e n z i e ' s act was purposely commi t t ed to 
moles t Johnson because McKenz i e knew of his sensitivity. T h e cour t also 
bel ieved M c K e n z i e ' s behavior was part of a cont inuous pattern and a significant 
depar ture from the course of his employment . M c K e n z i e also k n e w it was dis
rupt ive of the work routine for both Johnson and himself. T h e court conc luded 
M c K e n z i e ' s acts were the result of an act unconnec ted with his dut ies as an 
e m p l o y e e [20, at 283] . 

The re is a significant body of opinion that d isagrees with the prevai l ing v iew 
on sport ive behavior in the workplace as averred by the majority in McKenzie. 
T h e dissenter, Judge Sull ivan, bel ieved " the incident clearly was a mishap 
and while it may have resulted from the exercise of some raffish behav io r" 
[20, at 284] on M c K e n z i e ' s part, the j u d g e considered the nature of the work 
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env i ronmen t and the fact that such behav io r was frequently indulged in by the 
employee . T h e j u d g e bel ieved M c K e n z i e ' s act was "a momen ta ry , impuls ive , and 
an inconsequent ia l dev ia t ion" [20, at 284] from the course of e m p l o y m e n t and 
would have ruled in his favor. 

T h e M c K e n z i e majority recognized the d i sagreement on this topic . It quoted a 
law rev iew art icle: 

The more recent and better rule is to allow an award for an injury resulting 
from horseplay even to aggressors where an injury is a by-product of associa
tions of men in close contact, thus realistically recognizing the strains and 
fatigue from human and mechanical impacts [22]. 

Whi l e some cases like Crilly v. Ballou [23] share this v iew, the not ion has not 
been widely followed. 

Cri l ly, a minor , sued Bal lou, a subcontractor doing bus iness as W i s d o m 
Roof ing and Siding. F r o m t ime to t ime, Crilly and a coworker , Wozn iak , wou ld 
th row asbes tos shingles back and forth at each other, even after be ing warned not 
to do so. T h e action was a result of horseplay, not animosi ty , but the last sh ingle 
th rown put out Cr i l ly ' s eye [23 , at 305] , Bal lou argued the injury did not arise 
out of or in the course of emp loymen t and that the weight of the authori ty was 
on his side. 

T h e Crilly court took a different tack from McKenzie, stating that whi le 
an e m p l o y e e is "not an automat ion even when he is highly efficient, he will , 
to some extent , deviate from the uninterrupted per formance of his w o r k " 
[23, at 314] . 

T h e court noted the two situations in which the courts had a l lowed recovery: 
when the pract ice as of such longstanding durat ion that it has b e c o m e a cus tom 
of the bus iness and the employer knows of the pract ice and tolerates it, giving 
the injury a "work connec t ion ," [23 , at 317] and where the party injured in 
the horseplay was innocent of any skylarking. The latter approach has been 
crit icized. 

Why should it make any legal difference under compensation law whether the 
injured party was the aggressor? To create an artificial rule that he, whose first 
made contact, is an aggressor even though the first fist did no harm, is to 
forget the legalistic command that injuries arising out of the employment be 
compensated short of willful misconduct or similar provision [24]. 

T h e cour t bel ieved the central issue of the case was not whe the r Cr i l ly ' s injury 
arose out of and in the course of his e m p l o y m e n t because Crilly was a wil l ing 
part ic ipant in the horseplay and, a l though warned by his emp loye r to s top the 
activity, he d isobeyed instruct ions. Th rowing shingles is clearly not incidental to 
the employmen t . 
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This cour t responded negat ively to the quest ion of whe ther an e m p l o y e e w h o 
del iberately and intentionally part icipates in a course of conduc t that m a y result 
in injury in violation of the specific instruct ions of the emp loye r is enti t led to 
compensa t ion because Cril ly was not in the course of, nor did his injury resul t 
f rom his e m p l o y m e n t [25] . 

CONCLUSION 

As discuss ion of the preceding cases indicates , willful engagemen t in horseplay 
has not p roven a fruitful oppor tuni ty for obta in ing W o r k e r s ' Compensa t i on 
benefi ts . T h e only workers w h o have a chance of recovery are those w h o are 
innocent bys tanders to the horseplay o r those w h o work w h e r e ev idence shows 
spor t ive behavior to b e inescapably a part of the w o r k p l a c e ' s daily rout ine . 

M o s t fruitful from the s tandpoint of injured workers has been the pursui t 
of a c o m m o n law cause of action for battery against the employe r (R ichmond 
Newspape r s ) or against the perpetra tor (Derouen) . Such c o m m o n law act ions 
improve the oppor tuni ty for a larger amoun t of m o n e y d a m a g e s than could be 
ga ined under W o r k e r s ' Compensa t ion . 

Regard less of whe ther the compensa t ion of c o m m o n law route is pursued, 
employers should b e aware that, as long as there are workp laces , there will be 
horseplay, skylarking, and goosing. T h e use of the powerhose , ace ty lene torch, 
and the habi ts of th rowing p ipes , nai ls , apples , bot t les , and shingles have the 
potent ia l for ser ious injury and death despi te instruct ions to the contrary. A s o n e 
cour t acknowledged , "it is inevi table that, w h e n h u m a n be ings are associated 
together , there will b e a certain amoun t of depar ture from the work and certain 
thought less acts of e m p l o y e e s " [26] . Wi th ever- increas ing costs of compensa t ion 
insurance and the possibil i ty for l i t igation, employers are wise to carefully 
moni to r their workplace , to insist that supervisors warn employees not to engage 
in such conduct , and to strongly sanct ion such behavior . 
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